C1v1l COurt Act’s ‘Commence by Service’ PI’OVISIOII;'
Unconstltutlonally Treats Litigants Unequally.

ICHMOND PAIN MANAGEMENT, P.C. v, STATE FARM
MUTUAL AUTOMOBLLE. INSURANCE CO. — "The

, answer my friend is blowin’ in the wind. The answer ~

is blowin’ in the wind.”"

We all are familiar with this refrain from Bob Dylan's 1960's
protest song. Unfortunately it has become the cry of too many
litigants in New York City's Civil Curt. Currently before the
Court are three motions made by defendant State Farm Mitual
Automobile Insurance Company. In each motion the clefen- .
dants sought to compel theplaintiff, Richmond Pairi
ment, P.C. as assignee of Kenneth Bevel (40049/03); as
assignee of Clifford Whaley(40050/03); and as assignee of
Lorna Sterling (40051/03) to provide discovery previously ~
requested and to.reimburse the deféndant the $45.00. defen-
dant'had to expend in eachraction t6-purchase. an index num-
ber. The discovery issues.were resolved by.a “so :
ordered”stipulation in each action. The defendant however
insisted on submitting the issue of its entitlement to- bereim-
bursed the $45.00 to the Court for decision: -

The Court js left-to decide the rather noveltissue of: whether
ofnota’ defendantwho purchases.an index number in Civil
Cotirt can recover that money either by making a motton or in
a judgment issued at the end of thé itigation.

: The civil action part of the Civil Court, like some other
courts—'of limited jurisdiction, retains a system for commence-
ment of an action that is a relic of days gone by. The civil . -
action partis governed by.a "commence by service” statute,
Civil Court Act-Article 4; Not'only is this system-in conflict
with “commence by filing” as provided-in CPLR 304, itis‘also
not in conformity-with how in Civil Court a summary proceed:
ing is commenced in the:landlord- tenant part or a smail .
claims action is started.in" that part.' To comimence a suit In
either of these parts requires the litigant to- purchase an index
number from the clerk of:the court:More importantly, when a
self-represented litigani wants t¢ commence an action, CCA’
401(a) requires.the clerktc issue the summons if “the plaintiff
appears without an attorney” and collect the appropriatefee?

When the CPLR was:amended to cover actions commenced
in the Supreme:and County.Court, §400 was added to the Civil
Court Act to'specifically preclude the-€ivil:Court from the -

-commence by filing provisions and preserve-the cut-datéed
system of commencement by service, This was done even
though the civil jurisdiction of the County Court and Civil
Court are practically identical (NY-State Constitution Articie 6
§11 and.15). CCA 400 also provides that “a special proceeding

_is commenced by service of a notice of petition or order to-
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elerk will often attempt to check and See if ¢ an answer has besit
filed. A nimber of timés 4 match cdn;be mada, The problem of
course is when the answer is received prior to the plainitiff
-purchasing an index number the plaiutiﬁ finally purchases : n
index number and files the $iiminons ard prool of service as
required by statute; a court file is créated afid the clerk cannot
subsequently locate thie filéd answei from dmioiig hundreds if
not thousands of otherfiléd atiswears: In these ¢ cases; 4 default
judgment may | be entered agamst a de[endant who timely filed
an answer. The judgment mlght not be d.lSCOV&l'E tintil the ©
defendant tries to obtain ctedit, purchase a house orbuya .’
car. The Court will then ba entert ing a motlon to.vacate a-
wrongfully entered default judgmeént dgainst the defendant .
and-possibly Hiave to lift restrammg orders ant execitiofns: Al
this is a waste of judicial dnid’ egal resourCES and impenls t.he
nghts of dlllgent defendani _" .

g

and City Courts, In support of the charige in the statute OCA
pointed cut: “Aside fromi the EXpendlture of timhe ahd
resources, the ciirrént system causes L hnancia] toll. The
clerks’ futile sea.rches for fled sulmonses are expénditi
time for which theré is no révente siream in return. . -A -
ther concern is that the stimmonses are bemg served biit
intentionally not fited in an effort tg harass or frighten dufen—
dants. Reguiring that an mdex number bie purthased be[ore
the service of papers woiild generate revenue, conserve
clerks's time, and:] :protect defendants from untoward use of
the suit commencement system : .

Wht further éomplicates thess matters aré: the tens of_ :
thousands of “rip-fatilt” reimburse;

iit cases filed uhder thie .-

t
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Insurance Law presenﬂy flodding the court system.: The p!am— '

tiffs in hundreds of theseitases; as In this case; may be the -
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show cause.” The ]
implication of CCA
400 in regard to spe-
cial proceedings,
which are governed

commenced: by serv-

contradicts CCA 4017
(c) which requires
the notice of petition
and petition in.a sum- . - :

mary proceeding to be lssued by the Court Thm sentence
probably should read a special proceeding, other than a sum-
mary proceeding commenced under.CCA 204" since summary
proceedings are currently commenced by filing the notice of

* petition and petitionwith the clerk (CEA401 (c)).:

This.case points out the serious deficiency in retaining the
current commencement by .service system-in the Civil Court.
CCA 401(b) réquires that-any:summons issued contain lan- -
guage that directs the deféndant 1o file:ananswer: with the
clerk within:20 days.if personally. delivered to the defendant in
the city of New York;-and if served by a.means other than per-
sonal delivery within the city it New York the- defendant must
file an answer, withiri thirty days.of the plaintiff filing proof of
service with the clerk (CCA 402):Méeanwhile CCA 409 requires
the plaintiff to file-a copy of the summens with proof of serv-
ice with the clerk within fourtéen daysafter service is made

- within the city of New York regardless of how it was served.

This procedure is seemingly not that comphcated However,
this is when theory and practice collide.

For instance, defendant is served on March 1 and on March
2 within the time set forth inthe summons, files an answer as
direcied by the summons. The answer is received by the clerk
who determines that there is'no index number for the action
since the plaintiff has not filedthe summens. If the answer is.
personally delivered to the ¢letk and ‘the clerk checks the fil-
ings immediately, perhaps the defendant can be told to hold
onto the answer and file it later after the plaintiff comes in and
files'the:summons. This of course punishes the diligent defen-
dant and may require myltiple trips to the courthouse for the
defendant to protect his Or her rights: What if the answer was
filed by-mail or the clerk accepts the in person filing of the
answer a.nd only later determines no index number has been
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‘actions purchased. thie index number so-it could file ant

answer or.otherwise move to take steps to protect its legal
intérests: In none of these cages did the plaintl.ff purchase an

i index numbér. In each case defendant waited thirty days.

after sefvice of the process to file an anstwver and at that time:
leained. that 1io index number was purchased. The defendant
then expended $45 00 on each case in order to file its answer,
CCA 1911 requi jat. the élerk collect s a conrt fee $45,00,
SUIImons (CCA 1911(3)) or-ligion the,’

ith, proof of servicé or upon filing of the
unty iii any action (CCA 1911(b)). There
[ ped to be any3tatutory or case law dealing
specifically with the issné of whether the defendant.can
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same carrier. An additional problem is that the plamtm may: be
the assignee of benefits from the same patient on moré than
one claim against the- sarne'defend t: So eveti the cl tk
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such as the amount being sofight riof: warrantmg the hiring o
alawyet, cannot use the: threat of siiit to colléct the debt; :
that person must actually. c0mmence thé suit.and expend o
$45.00 for the suit: A credit card company, commercral col: :
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