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Hospital for Joint Diseases, a/a/o Irene Allen, appellant, Allstate Insurance Company,
respondent. (Index No. 9657/02)

2003-01399

SUPREME COURT OF NEW YORK, APPELLATE DIVISION, SECOND
DEPARTMENT

2004 N.Y. App. Div. LEXIS 2523

January 12, 2004, Argued
March 8, 2004, Decided

NOTICE: [*1] THE LEXIS PAGINATION OF THIS
DOCUMENT IS SUBJECT TO CHANGE PENDING
THE RELEASE OF THE FINAL PUBLISHED
VERSION.

LexisNexis (TM) HEADNOTES- Core Concepts:

COUNSEL: Joseph Henig, P.C., Bellmore, N.Y., for ap-
pellant.

McDonnell, Adels & Goodstein, P.C., Roslyn Heights,
N.Y. (Anita Nissan Yehuda of counsel), for respondent.

JUDGES: NANCY E. SMITH, J.P., GLORIA
GOLDSTEIN, DANIEL F. LUCIANO, THOMAS A.
ADAMS, JJ. SMITH, J.P., GOLDSTEIN, LUCIANO and
ADAMS, JJ., concur.

OPINION:
DECISION & ORDER

In an action to recover unpaid benefits due under the
no-fault provisions of the Insurance Law, the plaintiff ap-
peals from an order of the Supreme Court, Nassau County
(Cozzens, J.), dated January 31, 2003, which denied its
motion for summary judgment and granted the defen-
dant's cross motion for summary judgment dismissing
the complaint.

ORDERED that the order is affirmed, with costs.

The plaintiff Hospital for Joint Diseases, as assignee
of its patient, alleged in its complaint that the defendant
no-fault insurer was liable for two no-fault claims which
were mailed on March 6, 2002, because it neither paid nor
denied the claims within 30 days of receipt, as required
by Insurance Law 8 5106(agnd the corresponding reg-
ulation [*2] of the Insurance Departmentl NYCRR
65.15(g)(3) Thereafter, the plaintiff made the same argu-

ment in a motion for summary judgment.

The defendant cross-moved for summary judgment
dismissing the complaint, submitting evidence that be-
fore the medical services at issue were rendered, it had
notified the plaintiff's assignor that it had terminated her
no-fault benefits based upon an independent medical ex-
amination, and that the plaintiff had previously submitted
claims for these same hillings which the defendant timely
denied. The Supreme Court denied the plaintiff's motion,
granted the defendant's cross motion, and dismissed the
complaint. The plaintiff appeals.

We affirm. Under the no-fault law, a claimant whose
claim for benefits has been denied is entitled to "seek im-
mediate redress, and to recover both the amount of any
overdue claim and reasonable attorney's fees in securing
payment" Roggio v Nationwide Mut. Ins. Co., 66 N.Y.2d
260, 262, 487 N.E.2d 261, 496 N.Y.S.2d 4@843laimant
may either file suit seeking payment of the claim, or, pur-
suant tolnsurance Law 8§ 5106(bsubmit the dispute to
arbitration, pursuant to simplified procedures [*3] pro-
mulgated by the Insurance Department. In this case, the
plaintiff did neither, opting instead to repeatedly resubmit
the denied claims, apparently in the hope that eventually
the defendant would fail to issue a denial within 30 days
of receipt. We hold, however, that the 30-day period in
which to deny a claim for no-fault benefits does not run
anew as the result of the re-submission of a previously-
denied claim.

Since the plaintiff's complaint was predicated solely
upon the defendant's failure to pay or deny the claims sent
March 6, 2002, within 30 days of receipt, and the defen-
dant established that it previously issued timely denials
for identical claims submitted by the plaintiff, the defen-
dant was properly granted summary judgment dismissing
the complaint.

In light of the foregoing, we do not reach the parties'



Page 2
2004 N.Y. App. Div. LEXIS 2523, *3

remaining contentions. JJ., concur.

SMITH, J.P., GOLDSTEIN, LUCIANO and ADAMS,
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